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THE NEW COMMITMENT LAW OF WISCONSIN AND

ITS OPERATION.

B� W. F. BECKER, M. D.

This law-the product of a joint committee of doctors and

lawyers-has now been in force over two and a half years. It

was enacted in consequence of the old law having been declared

unconstitutional by the Circuit Court of Milwaukee County, on

the ground that it failed to furnish protection from too easy com-

mitment.

In reviewing the present law I wish to say at once that it is

not an ideal one, neither as it was introduced, nor as it was de-

livered from the legislative body. It is a compromise between

the medical and legal requirements of the subject and contains

many concessions. The ideal law of the doctor is one in which

the insane could be treated like other sick, and all judicial pro-

ceeding eliminated. Such is the happier process of other coun-

tries. But in our own, partly because of our constitution or its

interpretation, and largely because our goddess of liberty is a

very jealous goddess, the commitment of the insane is hedged in

by the most extravagant legal safeguards and what should be a

purely medical matter becomes a medico-legal one. Insanity.

being a disease whose treatment incidentally involves the depri-

vation of liberty, we have on the one hand the doctors who would

subordinate the deprivation of liberty to the treatment, and on

the other hand the lawyers, keen only to the question of liberty

involved, and so comes the conflict and the necessity of com-

promise.

This necessity has been particularly great in our own case be-

cause the clamor for more “protection” to the alleged insane was

“in the air,” and manifested itself by attempted legislation hostile

to all medical requirements, such as our sister State Illinois suf-

fered for twelve years in having compulsory jury-trial in all cases
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of alleged insanity. It was chiefly to anticipate such offensive

legislation that the passage of this law was undertaken in co-op-

eration with the bar. The bill finally grew into other lines gov-

erning the management of the insane, but I will confine myself

only to the subject of commitment as being of chief interest.

The first departure from the old law is in requiring three per-

sons instead of one to make application to the judge for an in-

quiry into the mental condition of the supposed insane person.

This change was made in response to popular clamor for more

“protection” from too easy or unjust commitment. If the old

law worked any evil whatever, it was open to injustice at this

point. I have known of a case where a wife had no knowledge

of the examination and commitment of her insane husband, the

law having allowed the application to be made by “any respect-

able citizen.”

Such application is to be made to the county judge and not as

in the old law to any judge of a court of record, thus giving the

county judge exclusive jurisdiction.’

This, while already following the system of other counties, hap-

pily ended the difficulty we have had in Milwaukee from divided

jurisdiction; a difficulty that can ‘best be described by the saying,

“What is everybody’s business is nobody’s.”1 The work is of

the character that properly belongs to the county judge, and to

limit it to him has the great advantage of securing to one man

the wide experience necessary in this difficult and important field

of managing the alleged insane. It also facilitates the keeping

of records which the law prescribes shall be kept in the county

court.

The qualifications of the examining physicians have been ex-

tended so that in addition to the requirements of the old law, viz.:

Graduation from an incorporated medical college, good character

and repute for medical skill, there is required three years’ prac-

tice or one year’s experience in an insane hospital after gradua-

1 At the legislative session just passed, an unnecessary and retrograde

act to extend jurisdiction to the police court was passed. It was the work
of a few physicians who had had difficulty in persuading a shrinking
judge to do his duty in the matter of jurisdiction. The judge has now
been replaced and happily the law is quite dead, though not repealed.

$ No less than six judges had jurisdiction under the old law and ipso
facto all the court commissioners.
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tion and registration as thus qualified on a list to be kept for that

purpose by the judge.

The advantages of such registration are that it gives the judge

the opportunity to select qualified men; it allows those physicians

who care to do the work to register their willingness, and the not

inconsiderable number who for various reasons (chiefly inexperi-

ence and fears of litigation) do not care to engage in it, to with-

hold their names from the list. Under a strenuous interpretation

of the old law, a physician was made to serve nolens volens. As

the law required that “such physician shall proceed without un-

necessary delay” it is quite assumable that besides placing him-

self in contempt of court, a physician might be held for damages

which could be laid to the result of his refusal or procrastination

in executing his appointment. Such contingencies are avoided

by registration. It can work no hardship, as there is nothing in

the law to prevent a physician who may not be registered and yet

may be the proper person to act in a given case, from registering

at the time of his appointment.

The next sections of the new law (2 and 3) are chiefly concerned

in attempts to cover the alleged unconstitutionality of the old

one. The impugnment of the old law was on the ground that it

failed to give the alleged insane person a notice to the effect that

application had been made for an examination into his mental

condition and of his right to a hearing, or trial, in defense of the

proceeding. It was thus said to be in contravention of the con-

stitution, which provides that no one shall be deprived of his

liberty without due process of law-” due process of law” being

interpreted to mean notice, hearing and judgment. These sections

provide that the physicians give such notice to the patient unless

it would be “injurious” or of “no advantage” to him. They

state ‘in their report to the judge whether they have or have not

given the patient such notice, and if they have, whether the pa-

tient desires a hearing or not. The judge then takes ultimate

discretion as to sending or withholding such notice. In cases

where he sends it, a copy of the notice is also left with some

member of the patient’s family or some friend.

It will be seen at once that if notice and hearing be a consti-

tutional right, it cannot be waived in any case, and it is in this

respect that the law may be criticised as failing to completely
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overcome the constitutional objections of the old one. But in

answer it may be said that it would be a most flagrant violation

of the medical requirements of the unfortunate insane to give

notice of trial in every case, that all concessions which medicine

can grant without loss of self-respect are here made, that they

more than cover the matter practically and that what remains

unsatisfied is mere theory. Indeed, so long as the commitment

of the insane continues to be regarded as a quasi-criminal pro-

ceeding rather than paternal in its nature, it may be doubted

whether any law were constitutional unless it provided a guardian

ad litem in every case-a practically unnecessary and costly pro-

cess; or, unless it placed the alleged insane on the same footing

as a criminal accused of crime, a most reprehensible thing.

As to the question of jury-trial which may best be alluded to

at this point, that is also in our new law left discretionary with

the judge and in respect of the constitutionality of so leaving it,

the same things may be said as were said of the question of no-

tice, except that it has twice been decided in Wisconsin that the

right of jury-trial does not extend to inquisitions of insanity.’

Before commitment the patient or any friend may apply for a

jury-trial of the question of his sanity; after commitment this

right of application is extended only to the friend acting in the

patient’s behalf.

As to the operation of the notice and hearing sections there has

been a wide difference between the State at large and Milwaukee

County containing its metropolis. The percentage of persons to

whom notice of right to a hearing was given is, for the State 73

per cent., for the city only 30’ per cent. So too in the matter of

hearings. Out of more than 2000 persons committed from the

State at large, 169 are reported to have had a hearing (circa 8

per cent. of the whole and i i per cent. of those who were given

a notice of that right), while in Milwaukee County there were

practically no hearings, one or two only of those given notice of

a right of hearing desired such hearing and one of these did not

appear at the time set for the same.

These discrepancies between the State and the city are no doubt

owing to the fact that in many of the outlying counties the judge

is usually present at the physicians’ examination (either in or out

‘Crocker vs. State, #{243}oWis., 503. Also Gaston vs. Babcock, 6 Wis., 553.
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of court) which is interpreted in the commitment as a hearing be-

fore the court. While this too to some degree explains the ex-

cess of notices in the State over those in the city (this so-called

hearing implying ipso facto a notice which is so recorded in the

papers) a large part of such excess is still unaccounted for. Some

physicians have probably identified “hearing” with their own

examination of the patient and given notice of such to the pa-

tient, others may have supposed the giving of notice compulsory.

Only three or four jury-trials have been given in all. It is

difficult to know how many, if any requests for jury-trials were

refused, for, as already stated the new law leaves the right of ex-

tending jury-trials to the alleged insane discretionary with the

judge. In so leaving it, the new law may be said to be less stren-

uous than the old one which made jury-trial obligatory when-

ever desired. Yet there must be some safeguard against a plainly

insane man having repeated jury-trials for the mere asking. A

case of this kind occurred in the State recently where an unques-

tionably insane man demanded three successive jury-trials, and

there was no other course under the old law than to grant them.

One of the most abiding convictions from experience in the com-

mitment of the insane is, that the laws should give the widest

possible discretion to the judge. As cases differ so much, they

do not fit the same treatment.

Such discretion our law allows in the next step in commit-

ment. Thus after appointing the physicians the judge may do

any of the following things: He may accept the report of the

physicians and straightway make out his order of commitment.

He may order the patient to be brought before him and the ex-

amination by the physicians to be conducted in his presence.

He may appoint a guardian ad lite’m in the proper cases. He

may order the temporary detention of the patient in suitable

quarters, pending further medical observation or judicial pro-

ceeding. He may make any further investigation of the case as

may seem to him to be necessary and proper, or grant a jury-trial.

The temporary detention feature is one of the best innovations

in our law, and much profit should come of it. The only ground

for temporary detention under the old law was such a condition

of the patient that the safety of the public demanded his imme-

diate arrest. The provision now is not only that temporary de-.
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tention may be granted in any case, but that such detention shall

not be in any jail or lockup or poorhouse wherever it can be

avoided. Counties are authorized to provide suitable quarters.

It is to be hoped that physicians will see that the widest pos-

sible application is made of this section both to prevent the in-

justice of further confinement of the insane in jails or lockups

and to promote the establishment of detention hospitals per se

wherever they are needed, which will save the necessity of com-

mitment in 25 to 30 per cent. of cases of supposed insanity.

Section 6, which provides for the method of conveying pa-

tients to the hospitals or asylums, was the fighting ground of

opposition to the bill. As originally drawn, this section provided

that in place of the sheriff to convey patients to the hospital, the

superintendent shall be notified to send an attendant from the

institution to convey the patient thither. This was manifestly a

more progressive, humane and economical proceeding than that

which turned sick men into the hands of sheriffs who had no

familiarity with their management and often used measures un-

necessarily harsh; but as it deprived the sheriffs of this work,

with its fees, a strong lobby of opposition was brought to bear

upon it and so successfully that it jeopardized the passage of the

bill, and the offensive clause was withdrawn.

Under both the old and the new law any friend may convey

the patient to the hospital, for which the law allows him his actual

expenses. Physicians should encourage this wherever possible.

It is altogether too common to call upon the sheriffs. It is not

only unnecessary in the large majority of cases, but it is unjust

to convey a sick man to an insane hospital in the custody of an

officer of the law as if he were a criminal, instead of having him

taken by his friends as he would be taken to any other hospital.
It seems to have fallen into a custom as unnecessary as it is un-

just, and cannot but add to the bitterness and suspicion and per-

secutory ideas which fill the patient in that sad hour of his life.

In this connection the common practice of inveigling patients

to the hospital on the pretext of taking a “drive” or any other

false pretences must be strongly condemned. It is as common

as it is mischievous and unnecessary. Indeed from beginning

to end the more the insane are accorded the rational, dignified

and respectful treatment that we extend to other sick persons,
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the easier will be their management and the better for them and

their friends.

Although it has been the custom to do so, this law for the first

time authorizes superintendents to parole a patient when it is

safe and proper. It further provides that if within two years he

is not recalled from parole the authority to recall him shall end

and the presumption of insanity against him shall cease, and

unless a new adjudication of insanity shall be made against him

he shall be presumed sane as if his sanity had been judicially

established.

This is, I believe, an innovation in commitment laws. It brings

about the rehabilitation of the patient by time without the inter-

vention of judicial process. While this could furnish opportunity

for fraudulent advantage being taken of a man who was still in-

sane but by virtue of the expiration of his parole had become

legally sane, its advantages more than offset this possibility.

The last feature which I shall consider and perhaps the most

signal innovation of our new law, is that of voluntary commit-

ment. Patients may, in the discretion of the superintendent and

with the certificates of two physicians, enter an insane hospital

voluntarily for treatment. There is no judicial process whatever

required in these cases. Patients so admitted, however, must

pay a minimum sum, to be designated by the authorities, for their

maintenance, and they may leave the hospital when they desire,

on giving five days’ notice, if they are in a fit condition to go at

large.

This clause ought to be widely useful. It ought to reduce

much the number of commitments with the obnoxious judicial

process and the legal adjudication of insanity which they involve.

Many patients may and ought to be persuaded to place them-

selves voluntarily under treatment rather than be committed. It

ought to increase the therapeutic responsibility of hospitals for

insane, and ought also to promote hospital treatment in the early

and most hopeful stage of mental disorder where treatment is

now often long postponed because of popular horror of commit-

ment. It also places hospitals for the insane in their proper

light before the public, not as bedlams to be shunned, but as
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sanitaria which patients may enter as they would other hospitals

to undergo treatment.

I find that superintendents do not like the voluntary feature,

as it places these patients on a different footing from the others.

Out of about 2500 admissions to the insane hospitals of the State

since the law has been operative only 17 have been “voluntary,”

by far the larger percentage coming from the city. But in so

far as hospitals for the insane are to be such in fact as well as in

name, it behooves superintendents to assimilate them to other

hospitals as far as possible, and there is no single way by which

they may do this more effectually than by the promotion of vol-

untary commitment.
To sum up: Since doctors must hold the commitment of the

insane essentially a medical matter and only by sufferance a judi-

cial one, and since this law has been a compromise between the

medical and legal bearings of the subject, it is not only our right

but our duty to construe it in a way most favorable to the inter-

ests of the patient. This would be to bring as little judicial or

official proceeding into the case as possible, and though it is

necessarily somewhat involved in its phraseology, to keep it

simple in its operation. Thus it would seem that the proceeding

ought to be as follows:

Three respectable citizens make application to the county judge�

The judge thereupon appoints the two physicians.

Such physicians after being registered as qualified, proceed

either singly or jointly to examine the patient. For reasons that

notice would be “injurious” or of “no advantage to him by

reason of his mental condition,” they do not give him notice and

state their reasons as here quoted or at greater length in their

report. Or if they feel bound to give the notice in certain cases

(in which it would seem they are inconsistent if they have no

doubt of the insanity or the propriety of commitment) they should

explain to the patient that it is a formality and dissuade him

from making a defense.

The patient in the meantime to be in temporary detention quar-

ters when and wherever such are established (not in jails or

lockups).

The judge in nearly all cases to accept the opinion of the

physicians as to notice and their report as to insanity and to is-
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sue the commitment without further proceeding, if the patient

is found insane.

The patient then, whenever possible, to be conveyed to the

hospital by a friend.

In closing it may be asked what has been accomplished by the

passage of this law-what has been gained or lost, by the com-

promise.

To this it may be answered: Removal of the legal and prac-

tical chaos that has prevailed in the commitment of the insane in

Milwaukee.

Preventing the passage of a “lawyer’s law” making notice nec-

essary in every case or establishing compulsory jury-trial or pro-

viding guardian ad litem in every case.

The leaving of large discretion to the commitment magistrate.

A law which though capable of improvement, is in its prac-

tical application not so strenuous as to injure the medical require-

ments of the insane, yet is strenuous enough to stand muster in

the courts and allay all future suspicion of possible fraudulent or

improper commitment.




